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I. Introduction
The array of articles in this symposium demonstrates the extent to which the phenomenon of
workplace harassment has begun to receive considerable attention around the world from the media,
human resources professionals, academics, and increasingly, legislators. From Australia to the
United Kingdom to Germany, policy-makers are drafting legislation aimed at ridding workplaces of
behavior variously termed "mobbing," "bullying," and "psychological harassment." n1 On June 1,
2004, the Canadian province of Quebec [*424] became the first North American jurisdiction to
ban non-discriminatory workplace harassment when amendments to the Labour Standards Act n2
(LSA) prohibiting the "psychological harassment" of workers came into effect. At the federal level,
a Member of Parliament from Quebec recently introduced a private member's bill, the Workplace
Psychological Harassment Prevention Act, n3 which died on the order paper when the last Parliamentary session ended. If passed, the Act would have applied to all federally-regulated employers
in Canada and would have created penalties, including termination of employment, for conduct
amounting to psychological harassment of employees. Another private member's bill, this time in
Ontario, n4 recently sought to amend that province's Occupational Health and Safety Act to impose a
number of duties on employers to prevent workplace psychological harassment.
For over twenty-five years, Canadian law has prohibited sexual harassment and other forms of
discriminatory harassment (meaning harassment that relates to the target's race, disability, sexual
orientation, or other similar characteristic). The amendments to the Quebec LSA aim to fill a gap in
the law that currently provides a remedy (under human rights legislation) for discriminatory harassment, but not for harassment that is not obviously linked to the target's membership in a protected class such as that based on race, sex, religion, disability or sexual orientation.
This paper takes a preliminary look at this new legislative initiative. It first outlines briefly the
minimal legal protections that existed in Quebec and throughout Canada before the psychological
harassment law was introduced. It then describes key features of the law before examining some
elements of the Quebec social and legal context that shaped the law and that may render the agenda
less "exportable" to other Canadian and American jurisdictions. Finally, the paper suggests that it is
worth considering the relationship between status-blind harassment and discriminatory harassment,
as well as the effect of our attempts to address discriminatory harassment in current economic and
political contexts, in an effort to see both the possibilities and potential pitfalls of this new legislative agenda.

[*425]
II. Workplace Harassment in Canada: Identifying the Scope of the Problem
It is beyond dispute that bullying and harassment can have a profound effect on the health and
safety of workers. n5 This reality was driven home to Canadians in 1999 when an Ottawa transit bus
driver, who reportedly was a victim of repeated bullying, shot and killed four co-workers before
killing himself. A coroner's inquest into the tragic events made numerous recommendations aimed
at identifying and addressing workplace harassment and violence. n6
Estimates of the prevalence of workplace harassment or bullying vary significantly in the research, likely due in part to the imprecision and variability of definitions, the relatively recent start
to research in this area, n7 and the different disciplinary and normative lenses through which
workplace harassment may be studied. For example, Loraleigh Keashly examined fifteen psychological studies, most of which reported that at least half of workers experienced "emotional abuse,"
with one study reporting that 98.9 percent of medical students experienced emotional abuse on the
job. n8 At the same time, the Queensland Government Workplace Bullying Taskforce cited a number
of international studies reporting "workplace harassment" at levels of 7 percent (Ireland), 25 percent
(United Kingdom), and 8.6 percent (Norway). n9
In Quebec, the province's Commission des Norms du Travail [Labour Standards Commission]
apparently estimates that "up to one [*426] in ten" Quebec workers has been the target of bullying or psychological harassment. n10 Angelo Soares, n11 a sociologist of work and professor in the
School of Management at the Universite du Quebec a Montreal (UQAM), recently surveyed public
sector workers in Quebec with the support of the federation of Quebec public sector unions, the
Centrale des Syndicates du Quebec (CSQ). Soares found that one in three CSQ members had been
touched by some form of bullying (either as a target of bullying or as a witness to bullying in the
workplace). n12 Sixty-nine percent of those who reported being bullied indicated that they had endured an incident of bullying nearly every day. As for the consequences of bullying, Soares used a
test to detect psychological distress developed by Sante Quebec (Quebec Health) and found that the
average psychological distress score of people presently being bullied was 140 percent higher than
that of people who have never experienced bullying. n13 In addition, 45.5 percent of people being
bullied demonstrated symptoms of depression severe enough to warrant medical attention while less
than 15 percent of the "never been bullied" category suffered from depression at that level. Workers
in Quebec and elsewhere are reporting experiences that fit common definitions of workplace bullying or psychological harassment. n14
In addition to the Canadian employment law context, which will be outlined briefly below, it is
important to consider the broader economic and political context in which workplace harassment is
being reported. In particular, it is worth bearing in mind the global trend toward labor market flexibility, the deregulation of labor markets since the 1980s, and the related growth in "vulnerable" or
"precarious" work. This phenomenon was described recently by Kerry Rittich:
[*427]
Increasing vulnerability at work is a feature of the new economy. By almost any measure, vulnerability for workers is increasing: workers now have less power in the workplace; they are compelled
to assume more risk in the labour market; and they enjoy less job and income security as a result. In

addition, there are growing numbers of workers who are especially vulnerable, either because they
generate inadequate income; because they are engaged in marginal self-employment and are not legally recognized as employees; because their work is either inadequately regulated and protected or
falls outside the regulatory net governing work altogether; because they have conditions or obligations that impinge on their capacity to participate in the labour market; or because they are subject
to forms of discrimination and disadvantage at work. n15
The growing number of vulnerable workers, including home-workers, tele-workers, piece-workers
and others who are characterized as independent contractors rather than employees may be the most
vulnerable to a variety of workplace abuses, including workplace harassment, n16 yet they fall outside
the legislative protections for employees. In his ground-breaking work proposing a legislative response to workplace bullying in the United States, David Yamada n17 was careful to note the background factors in the modern American workplace that, in his view, create the conditions for bullying to flourish. Yamada cited (1) growth of the service sector economy, (2) the global profit
squeeze, (3) decline in unionization in the U.S., (4) diversification of the workforce, and (5) increased reliance on contingent workers. n18 Similar social, political and economic factors are at play
in Canadian workplaces, with the exception that the decline in unionization has not been as precipitous in Canada as it has in the U.S. n19 It remains to consider the Canadian legal context.
III. The Canadian Status Quo: Limited Protection From Workplace Harassment
Legislative jurisdiction to address workplace harassment is [*428] shared between Canada's
federal and provincial governments. Employment law is largely a matter of provincial legislative
jurisdiction within the constitutional division of powers, with each province having legislation concerning labor relations, employment standards, occupational health and safety, and human rights in
employment. n20 However, federal law governs the employment of all workers in the federal public
service, Crown corporations, and federally-regulated industries such as banking, transportation, and
telecommunications. Within this patchwork of federal and provincial legislation, workers are at
least formally protected from discriminatory harassment, but have little protection from status-blind
harassment. Yamada came to a similar conclusion in relation to U.S. law, albeit after a much more
comprehensive examination than will be conducted here in relation to Canadian law. A meaningful
attempt to address workplace harassment must take this broader context, as well as the more local
political and legal context, into account.
First, it is significant to note that employment is not "at-will" in Canada. Rather, the common
law of employment in Canada starts with the presumption that, absent just cause (which is interpreted restrictively in favor of employees), an employment contract can only be terminated upon
reasonable notice or pay in lieu of reasonable notice. The length of reasonable notice depends on a
variety of factors including the age of the employee, length of employment, and prospects for
re-employment. n21 It ranges from a few weeks to two years or occasionally more, with the vast majority of employers opting to pay terminated employees "notice pay" rather than have the departing
employee work out the notice period. Quebec is a civil law, rather than common law, jurisdiction.
However, like Canadian common law, the Civil Code of Quebec conceives of employment as a
contractual relationship and applies a number of similar principles. n22 Since this paper is primarily
concerned with the potential expansion of psychological harassment law outside of Quebec, the
brief discussion below of the Canadian legal status quo will focus on [*429] Canadian common
law jurisdictions.

Looking first at human rights legislation, statutes in all provinces and in the federal sector prohibit discrimination in the workplace (as well as in housing, contracts, and the provision of services
customarily available to the public) on the basis of enumerated grounds of discrimination. n23 All jurisdictions list age, race, national or ethnic origin, disability, religion, sex, and sexual orientation as
prohibited grounds of discrimination. n24 Other grounds that are listed in some, but not all, human
rights statutes include family status, marital status, criminal conviction, and political belief. Some
provincial human rights laws explicitly prohibit harassment on the basis of the enumerated grounds
n25
in addition to prohibiting discrimination. They define harassment as, for example, "a course of
abusive and unwelcome conduct or comment undertaken or made on the basis of any characteristic
referred to in subsection 9(2) [the prohibited grounds of discrimination] n26 or "engaging in a course
of vexatious comment or conduct that is known or ought reasonably to be known to be unwelcome."
n27
However, even in jurisdictions where harassment or sexual harassment are not defined or explicitly prohibited, the general statutory prohibition against discrimination in employment has been
held to include discrimination by way of harassment. n28
More will be said later about the successes and shortcomings of discriminatory harassment laws
in Canada. In the meantime, it is important to understand the nature and scope of this protection, at
least at a formal level. Employees who are harassed in the workplace on the basis of their sex, race
or other recognized group characteristic may bring a complaint to the applicable (federal or provincial) human rights commission which will investigate the complaint, and if it is [*430] found to
have merit, will take the complaint to mediation or ultimately, adjudication before a human rights
tribunal. It is the human rights commission that has carriage of the complaint, not the complainant.
Contrary to American law, there is no civil cause of action for discrimination. n29 Remedies awarded
by human rights tribunals in sexual harassment cases range from reinstatement of employment,
damages for lost wages, minimal general damages for loss of dignity, humiliation and mental anguish (usually no more than a few thousand dollars), and more preventative remedies such as ordering an employer to establish policies and procedures to prevent and address sexual harassment. n30
However, Canadian human rights commissions and tribunals have come under serious challenge
due to lengthy delays, an increased focus on "private" resolution of human rights complaints (i.e.,
mediation), and other pressures caused at least in part by inadequate government resources. n31 For
example, only one or two percent of complaints to the Canadian Human Rights Commission are
referred to a tribunal for adjudication. n32
In addition to human rights legislation that protects workers from discriminatory harassment,
Canadian common law recognizes certain limited causes of action that have been used by harassed
employees to seek redress in the courts. In recent years, employees have argued successfully that
harassment (whether on a discriminatory or "status-blind" basis) by co-workers or supervisors may,
in some extreme cases, amount to "constructive dismissal" (a unilateral breach by the employer of
an implied term of the employment contract) or the tort of infliction of nervous shock, either intentionally or negligently.
Shah v. Xerox Canada n33 and Whiting v. Winnipeg River Brokenhead Community Futures Development Corp. n34 are examples [*431] of successful constructive dismissal suits brought by
victims of bullying in the workplace. Viren Shah, an employee with a fourteen-year positive work
record was subjected to a series of unsubstantiated and unreasonable disciplinary actions by his new
supervisor. Similarly, Cindy Whiting's employer (a non-profit board of directors) leveled "unjustified criticism as well as vague and unfounded allegations against her" in a manner that created a
"hostile and embarrassing work environment." n35 The key to success in these cases was the courts'

finding that the employer's conduct "demonstrated that it no longer intended to be bound by the employment contract." n36 These and other successful constructive dismissal cases usually involve harassment or bullying by a supervisor, n37 rather than by a co-worker. n38
It is important to note that even if an employee is successful in proving that harassment
amounted to constructive dismissal, she or he is not entitled to damages for the harassment itself. As
a breach of contract action, the employee is only entitled to pay in lieu of reasonable notice of termination of the employment contract, which means some number of months at the employee's regular rate of pay. n39 While the Supreme Court of Canada has held that "bad faith in the manner of
dismissal" may serve to lengthen the reasonable notice period to which a wrongfully dismissed employee is entitled, n40 the principles of contract law are applied to these damages awards such that, for
example, an employee who mitigates her damages by finding another job quickly after being harassed or bullied into quitting will be entitled to little, if any, compensation for the employer's misconduct. n41 For this reason, and due to the high cost of litigation compared to the relatively modest
compensation available, the common law remedies provide little protection to harassed employees.
[*432] Tort law may also provide a remedy to some harassed employees. Some employees
have sued successfully for damages resulting from intentional or negligent infliction of nervous
shock, although these torts are notoriously difficult to prove for a variety of reasons. Intentional infliction of nervous shock requires that the plaintiff prove (1) that the defendant's conduct was outrageous, (2) that the defendant intended to produce an effect like the one produced, and (3) that the
plaintiff suffered a "visible and provable illness" as a result of the defendant's conduct. n42 Proving
outrageousness, intention, and psychiatric or other medical injury are high hurdles for plaintiffs.
Nevertheless, in one successful case, Boothman v. Canada, n43 the plaintiff's supervisor was found to
have knowingly exploited the plaintiff's fragile mental state by threatening her with bodily harm,
yelling profanities at her, and repeatedly insulting her in front of co-workers over a number of
years. Boothman suffered a major mental breakdown and was diagnosed with severe depression that
persisted to the time of trial some seven years after the fact. The court found that Boothman's supervisor "was looking to hire an employee who would readily submit to his control and plaintiff, because of her apparent fragile state was a fitting candidate" and that he intended to cause her to break
down and quit her job. n44 Boothman was awarded $ 5,000 for pain and suffering, $ 20,000 for lost
earnings, and $ 10,000 in exemplary damages.
Proving the tort of negligent infliction of nervous shock requires proof that (1) the employer
owed the employee a duty of care, (2) the employer breached the standard of care, (3) damage resulted from the breach (again, a "visible provable illness"), and (4) the damage was foreseeable and
not too remote. Canadian courts have been quite wary of negligence claims based on psychiatric
injury. n45 However, in a particularly egregious case of sexual harassment of a female police officer
by her male colleagues, the Federal Court found the co-workers liable for intentional infliction of
nervous shock and the employer liable for negligent infliction of nervous shock because [*433]
the supervisor "deliberately refused to exercise his authority to put an end to the conduct of harassment of which he was well aware and which he in fact participated in on one occasion, thus condoning that behaviour." n46 Many cases will not reach this threshold of psychiatric injury required to
prove the tort of nervous shock, whether intentional or negligent. In addition, the amount of recovery available to most employees renders the prospect of litigation unfeasible.
Occupational health and safety laws also may provide some protection against workplace harassment. British Columbia is one jurisdiction where the Occupational Health and Safety Regulation

explicitly addresses abusive and threatening behavior in the workplace. Section 4.25 of the Regulation provides: "A person must not engage in any improper activity or behaviour in a workplace
that might create or constitute a hazard to themselves or to another person." "Improper activity or
behaviour" is defined in section 4.24 to include "(a)...any threatening statement or behaviour which
gives the worker reasonable cause to believe he or she is at risk of injury, and (b) horseplay, practical jokes, unnecessary running or jumping or similar conduct." As with other workplace hazards
identified in the Regulation, workers have a right to refuse to work where they have reasonable
grounds to believe that the workplace is unsafe. n48 It is difficult to determine the impact of this provision since a search of employment tribunal decisions revealed no cases of workplace harassment
decided under it. In Ontario, where harassing or bullying conduct is not specifically addressed in the
Occupational Health and Safety Act, n49 the Ontario Labour Relations Board (OLRB) has speculated
that harassment may be a workplace health and safety hazard n50 but has yet to decide the matter. In
some sexual and racial harassment cases, the OLRB has declined to exercise jurisdiction, referring
the matters to the Ontario Human Rights Commission. n51 [*434] However, in another case, a majority of the OLRB held that a server in a tavern was entitled to refuse to work in the face of an abusive customer that amounted to a "hazard" within the meaning of the Act. n52 All in all, the prospects of occupational health and safety law effectively addressing workplace harassment are not
good. These acts were not meant to address the kinds of harms and injuries done by workplace harassment n53 and are quite ill-suited to address them now in their current form.
n47

In short, Canadian law is not without some legal recourse for workers who are harassed or bullied. However, the protection is limited to protection from discriminatory harassment and harassment that is quite severe. In this context, the recent amendments to Quebec's LSA break new
ground.
IV. Prohibiting Psychological Harassment of Quebec Workers: The Law in Brief
Quebec's psychological harassment law is now part of the province's LSA, a statute containing
minimum employment standards for all Quebec workers. n54 The amendments, described further below, include a right of workers to be free from psychological harassment and a corresponding duty
of employers to prevent and put a stop to it. Yamada helpfully measured existing American legal
rules and causes of action against four key priorities related to workplace bullying: (1) prevention,
(2) protection of workers who engage in reasonable self-help in response to bullying and prompt
resolution of bullying complaints, (3) relief, compensation and restoration for bullying victims, and
(4) punishment (with a view to deterrence and prevention). n55 It is useful to keep these criteria in
mind when assessing the new Quebec psychological harassment law.
[*435] The LSA defines psychological harassment as "any vexatious behaviour in the form of
repeated and hostile or unwanted conduct, verbal comments, actions or gestures that affects an employee's dignity or psychological or physical integrity and that results in a harmful work environment for the employee." n56 The definition is broad in a number of respects. First, it does not limit the
class of parties from which the actionable conduct, comments, actions or gestures must emanate.
For example, it does not state that the harassing conduct must come from a superior or a co-worker.
On its website, the Commission states that "psychological harassment may come from a superior, a
colleague, a group of colleagues, a customer or a supplier..." [ellipsis in original]. Second, while the
definition generally requires that the unwanted conduct, comments, actions or gestures be repeated,
it also allows that a single serious incident of such behavior may constitute psychological harassment if it undermines the employee's psychological or physical integrity and results in a harmful

work environment for the employee. n57 Furthermore, the Act does not require that the harassment
result in proven effects on the employee's health, but only that it affect an employee's dignity or
psychological or physical integrity and result in a harmful work environment. Also notably absent
from the definition of psychological harassment, and from the other relevant provisions of the Act,
is any mention of the intention of the harasser. n58 The new psychological harassment law, like sexual harassment law in Canadian human rights codes, attempts to put the focus on the impact or effects of the harassment, as well as on the target's perception of the harassment, rather than on the
harasser's intention or knowledge. Just as psychological harassment must be "hostile or unwanted,"
sexual harassment must be "unwelcome." n59
[*436] The law further states that "every employee has a right to a work environment free
from psychological harassment" n60 and imposes a corresponding duty on employers to "take reasonable steps to prevent psychological harassment and, whenever they become aware of such behaviour, to put a stop to it." n61 Employees file their complaints of psychological harassment with the
Commission des norms du travail (Labor Standards Commission). Once a complaint is filed, the
Commission will investigate and, if the complaint has merit, will refer it to mediation. If no mediated settlement is reached, the Commission will refer the complaint to the Commission des relations du travail (Labor Relations Board). The Labor Relations Board has broad remedial jurisdiction, including the power to order the employer to reinstate the employee, to compensate the employee for lost wages, to pay punitive damages to the employee, and to pay for the "psychological
support" of the employee. n62
The rights, duties and remedies provided in the Act are deemed to be part of all collective
agreements in Quebec, n63 while also applying to non-unionized workers. n64 Unionized workers are
required to pursue psychological harassment complaints through the grievance procedure in their
collective agreement rather than bring their claim to the Labor Standards Commission. n65 With the
potential barriers faced by non-unionized employees seeking redress for psychological harassment
in mind, the legislation permits complaints to be filed by "a non-profit organization dedicated to the
defence of employees' rights on behalf of one or more employees who consent thereto in writing."
At time of writing, the amendments to the LSA prohibiting psychological harassment had only
been in effect for four months. It is simply too early to know how the legislation will be enforced
and what effect it will have on Quebec workplaces. In the first three months of the law's operation,
488 complaints were filed under it. A recent news report indicated that nearly one quarter of those
[*437] complaints have already been dismissed because they were resolved, were filed in the
wrong forum (notably, unionized workers must grieve psychological harassment, rather than complain to the Labor Standards Commission), or otherwise did not meet the Act's criteria. n66 However,
even before the law came into force, Quebec's federation of public sector unions reported in its
newsletter that the incidence of psychological harassment among its members had decreased by
over four percent from 2001 to 2003, citing studies by Angelo Soares. n67 Soares attributed the lower
numbers of workers reporting psychological harassment to the "awareness-raising, information and
training work" carried out by the CSQ during that time. n68 Not surprisingly, the Labor Standards
Commission also promotes prevention as the best means of combating psychological harassment,
particularly in light of the new statutory duty on employers to take reasonable steps to prevent psychological harassment. n69
It appears that the legislative regime in Quebec satisfies Yamada's five key criteria for measuring the usefulness of legal protection against workplace bullying. It aims to be preventative, by im-

posing a duty on employers to prevent psychological harassment, by the range of remedial orders
available, and by the apparent approach taken by the Labor Standards Commission. The Act creates
a mechanism for protection of harassed employees who take self-help measures to address it n70 and
seems to encourage prompt resolution of bullying complaints. n71 The requirement of providing relief, compensation and restoration is met by the range of available remedies which includes reinstatement of harassed employees who may have resigned or been terminated, compensation for lost
wages, and other limited compensation (in keeping with the public, statutory [*438] nature of the
regime). Finally, the Act authorizes punishment with a view to deterrence and prevention by permitting orders for punitive and moral damages to be paid by the employer, n72 as well as orders that
the employer take specific steps to stop harassment in the workplace. n73 In short, the Act aims to fill
a gap in the law left by contract, tort and anti-discrimination law, and to provide a range of remedies
to address the harms of workplace harassment.
V. Exporting the Quebec Model? The Law in Context
One of the benefits of a federal system is said to be the ability of provincial or state governments to
act as "social laboratories" for the development of innovative, and even controversial, public policy
measures. n74 An oft-cited Canadian example is the piloting of universal, publicly funded medical
coverage by the province of Saskatchewan before it was adopted throughout Canada. A prominent
professor of labor law in Quebec recently remarked that the province is acting as a "laboratory" in
the area of psychological harassment law. n75 This section takes a preliminary look at some of the
factors that may have contributed to the development of the new law in Quebec in an effort to determine whether similar changes in other provinces, and even in the United States, might be possible and desirable.
The law prohibiting psychological harassment in Quebec was the result of significant political
will and a sustained campaign by Quebec unions, as well as by a non-profit advocacy and resource
group for non-unionized workers, "Au bas l'echelle" (in English, "Rank and File"). Beginning in
1999, then Minister of Labor, Diane Lemieux, established an Interdepartmental Committee on Psychological Harassment at Work which reported in 2001, recommending that the government take
legislative steps to prohibit psychological harassment. n76 The LSA amendments concerning psychological [*439] harassment were part of a broad-based package of reforms to the LSA aimed at
providing more support and protection to low-income and precarious employees. For example, other amendments gave employees the right to refuse to work a shift of more than twelve to fourteen
hours or a week of more than fifty hours n77 and extended the right of employees to be terminated
only for just cause to all employees with at least two years of service. n78 Rank and File lobbied hard
for these changes and, in fact, wanted the reforms to go further. n79 Meanwhile, employer lobby
groups such as the Canadian Federation of Independent Business (CFIB) have lamented the "employee bias" in Quebec's labor laws and have complained recently that the reforms in the LSA
"could bring investment to a halt." n80
Employer groups are correct in noting that Quebec's labor and employment laws are, relative to
other Canadian provinces and to American jurisdictions, probably the most favorable to workers. n81
The LSA reforms mark Quebec as one of the few jurisdictions to go against the global "deregulatory" trend in labor and employment law. n82 In addition, the Quebec Charter of Human Rights contains explicit protection for workers' rights, guaranteeing that "everyone who works has a right, in
accordance with the law, to fair and reasonable conditions of employment which have proper regard
for his health, safety and physical well-being." n83 In a similar vein, Article 2087 of the Civil Code of

Quebec states that "the employer is bound not only to allow the performance of the work agreed
upon and to pay the remuneration fixed, but also to take any measures consistent with the nature of
the work to protect the health, safety and dignity of the employee." n84 The emphasis on dignity in
employment and labor law is common in civil law systems and has been cited as the [*440] underlying value protected by anti-harassment laws in Continental Europe. n85
The profile and political clout of organized labor in Quebec appears to have played a role in the
development of the psychological harassment provisions of the LSA. Union density in Quebec is
higher than anywhere else in Canada, sitting at 40.4 percent in 2002 (82 percent in the public sector
and 27.4 percent in the private sector). n86 The Quebec rate compares favorably with an overall Canadian rate of 32.2 percent and a low in the province of Alberta of 27.4 percent. Union density
throughout Canada declined through the 1980s and 1990s, falling from 41.8 percent in 1984 to 32.2
percent in 2002. n87 Quebec's rate was 49.7 percent in 1984. n88 As is the case currently, Quebec's union density was substantially higher than the rate in any other province and the Canadian average.
However, unlike the precipitous drop in the United States, the Canadian decline in union density has
not been accompanied by a drop in the absolute number of union members, at least not in recent
years. For example, from 1997 to 2000, a time when union density declined by 1.5 percent, the total
number of workers covered by a collective agreement rose by more than 350,000 from 3,844,000 to
4,201,000. n89 The strength of unions in Quebec, in relation to other Canadian provinces, and markedly in relation to the United States, has allowed Quebec workers to lobby for greater legislative
protections, including the recent prohibition against psychological harassment. n90
Another factor that appears to have contributed to enactment of the psychological harassment
law was the influence of the French approach to psychological or "moral" harassment as seen in the
writings of French psychiatrist, Marie-France Hirigoyen. Hirigoyen's [*441] popular book, Le
Harcelement Moral: La Violence Perverse au Quotidian n91 was a bestseller in France and Quebec,
and has been credited with raising public awareness of workplace harassment in both countries and
contributing to the impetus to legislate against it. n92 In a recent article comparing the development of
workplace harassment law in the United States and Continental Europe, Gabrielle Friedman and
James Whitman argue that Hirigoyen's work, with its use of the French word for harassment, harcelement, "contained an implicit polemic against the American notion that the primary form of harassment was the sexual kind" and therefore, "tapped into French resentment of the American idea
of sexual harassment, offering its readers a seemingly better and more capacious 'harassment' concept." n93 Quebec, situated as it is in North America, within the Canadian federal state yet maintaining strong links to France's laws and values, has seemingly developed a unique anti-harassment law
that draws on both traditions. n94
The work of Quebec academics who researched psychological harassment also appears to have
contributed to the development and enactment of the new law. For example, UQAM sociologist of
work, Angelo Soares was an advisor to the Minister's Intergovernmental Committee on Psychological Harassment. n95 Soares conducted research into the extent and impact of psychological harassment among unionized workers with the support of the federation of Quebec public sector unions,
the Centrale des syndicates du Quebec (CSQ). In addition to providing evidence of the prevalence
and extent of psychological harassment of Quebec's unionized workers, Soares attempted to locate
psychological harassment within a wider context of changing work environments and pressures on
workers. He offered some preliminary ideas about the reasons for workplace bullying, indicating
that the data seemed to indicate that systemic or [*442] structural factors were at work. His study
identified key triggers to bullying as (1) organizational changes (45.3 percent), (2) interpersonal

conflicts (14.9 percent), and (3) exercising of a work-related right such as sick leave or maternity
leave (13.3 percent). n96 Soares found that in 53 percent of cases, the bullying was perpetrated by
colleagues or a group of colleagues and only 22.4 percent of the time by a superior. n97 Soares suggested that "new forms of work organization which are based on individualism and the isolation of
individuals in time and space" may have contributed to the tendency for colleagues to bully each
other. n98 It is heartening that researchers are attempting to locate some of the structural factors contributing to the prevalence of workplace harassment, n99 but the individual complaints model does not
lend itself well to addressing these factors, as will be discussed below.
VI. Proceeding with Caution: Lessons Learned and Pitfalls to Avoid
In addition to any (as yet unavailable) evidence of a reduction in the incidence of bullying, the new
Quebec law arguably serves a useful purpose in identifying and naming a new "wrong" and expressing society's denunciation of it. This is not to suggest that workplace harassment is new, but
rather that our awareness of it and efforts to address it are relatively new. This point about law and
law-making has been made in relation to legal recognition of other wrongs that have been historically minimized. For example, Elizabeth Schneider n100 describes some of the effects of feminist law
reform efforts directed at violence against women (particularly "domestic" violence by intimate
partners). She claims that "assertion of legal claims concerning battering have exposed new harms,
expanded public understanding by labeling what was previously private as public, and made important statements concerning women's autonomy."
[*443] Yet the notion of naming and responding to a "new wrong" raises a number of difficult
questions that do not have obvious answers. Is psychological harassment the pathological behavior
of a few individuals? Is some or all of it more systemic or structural in nature? What is the relationship between psychological harassment and discriminatory harassment? Should we treat all forms
of harassment the same or differently? This paper only aims to begin a conversation about some of
the possibilities and obstacles facing a new legislative agenda to address workplace harassment in
the Canadian context. In doing so, it will discuss briefly some of the challenges that have arisen in
relation to efforts to date to combat discriminatory harassment, particularly sexual harassment,
through law.
It is worth noting that the move to legislate against status-blind or non-discriminatory workplace
harassment comes at a time when feminists and other equality-seekers are suggesting that we have
not yet adequately theorized or addressed sexual harassment. n101 It is argued that the lack of an adequate account or understanding of sexual harassment has led to some unintended consequences and
to an inability to address harassment claims that do not fit paradigmatic heterosexual models such as
a quid pro quo proposition or a working environment saturated with sexually explicit images or
jokes. n102
[*444] Vicki Shultz takes the view that despite the best intentions of its feminist proponents,
sexual harassment law has been used to "sanitize" American workplaces, rather than to promote
equal, integrated, and discrimination-free workplaces. Shultz suggests that attempts to address and
prevent sexual harassment, in seeking to suppress "sex" (as in, sexual conduct or sexuality) on the
job, have resonated with widely shared concepts of Taylorist organizational management, in the
sense that "sexuality" and other "personal" matters are not good for productivity. Shultz cites case
law, corporate policies, and interviews with human resources managers to support her contention

that sexual harassment law has largely lost sight of discrimination, focusing instead on civility and
discipline in sanitized workplaces, free of the distractions and dangers of sex. Shultz argues:

Underneath this avalanche of no-dating policies and love contracts, zero-tolerance policies,
self-policing, and discipline for conduct with sexual overtones, the most fundamental goal of employment discrimination law has been lost. Title VII should not be used to police sexuality; it was
meant to guarantee women and men equal work roles. The drive to eliminate sexuality from the
workplace has detracted from this important goal - and may even encourage organizations to act in
ways that undermine genuine workplace equality. n103
Returning to a theme developed in her earlier work, Shultz suggests that the organizational context
matters. In particular, Shultz is concerned with the persistence of sex-segregated workplaces, arguing that discriminatory sexual harassment (i.e., male workers seeking to "shore up the masculine
content or image of their jobs ... [taking] action[] to drive women away or brand them as inferior"
n104
) is more likely to occur in these contexts. There is also some evidence that women who work in
sex-integrated workplaces are less likely to report sexual harassment than women who work in occupations that are effectively segregated horizontally (within the same job) or vertically (with
mostly men in supervisory positions and mostly [*445] women in more junior positions). n105
Katherine Franke identifies a related problem of American sexual harassment law, namely that
the law has failed to address same-sex sexual harassment, such as when heterosexual men harass
other men who may not conform to dominant norms of masculinity. She argues that sexual harassment is not about sexual desire or purely about power. Rather, it is a technology of sexism, in the
sense that "it perpetuates, enforces, and polices a set of gender norms that seek to feminize women
and masculinize men." n106 Her approach seeks to avoid the problem of conflating sex with sexism
and allow the law to address same-sex harassment that is based on the same kind of disciplinary
gender harassment that also underlies opposite-sex harassment.
Like its American counterpart, Canadian sexual harassment law finds its roots in a legislative
prohibition against discrimination on the basis of sex. In the leading Supreme Court of Canada decision, Jantzen v. Platy Enterprises, n107 Chief Justice Dickson described sexual harassment as "unwelcome conduct of a sexual nature that detrimentally affects the work environment or leads to adverse job-related consequences for the victims of harassment." n108 As discussed above, sexual harassment, along with other forms of discrimination, is actionable through an individual complaint-based process involving a human rights commission and ultimately, adjudication by an administrative tribunal. Canadian feminists have viewed the location of harassment within a human
rights framework as symbolically and practically important. n109 Within a human rights regime, systemic remedies, such as the affirmative action order made in Action Travail des Femmes n110 and orders for implementation of anti-harassment [*446] policies n111 are available although under-utilized. n112
Nevertheless, sexual harassment law in Canada has been susceptible to some of the same problems identified by Shultz, Franke, and others. The definitional focus on "unwelcome conduct of a
sexual nature" puts the emphasis squarely on sexual content, arguably taking it away from gender-based harassment and discrimination that is "non-sexual" but nevertheless harmful to women as
well as to men who may not fit gender norms of masculinity. Colleen Shepard contends that despite

its formal commitment to addressing the effects of sexual harassment (particularly on women), "the
law continues to develop with reference to the moral blameworthiness of isolated individual perpetrators, to rely solely on existing legal categories even if they fail to resonate with women's lived
experience of harassment, and to leave the larger systemic context of sexual harassment unquestioned." n113 Sheppard further argues that "systemic inequalities - such as the isolation of individual
women in male-dominated jobs and in traditionally female jobs, the sexualization of many jobs
where women predominate, the impact of racism, the sexist supervisory structures of most
workplaces, and the precariousness of women's job security in the face of economic globalization create an institutional environment in which women become more readily subjected to sexual harassment." n114
Sheppard also suggests that the individual complaint-based model lends itself to an analysis of
"aberrant individual wrongdoing, rather than an institutionalized problem of inequality." n115 Remedies in sexual harassment cases tend to focus on (minimal) individual redress rather than on more
broad-based, preventative or systemic ones, even though human rights legislation accords broad
remedial powers to tribunals. In the Australian context, Margaret Thornton [*447] has argued
that the neo-liberal, individualistic basis of anti-discrimination law thwarts the achievement of real
equality because the collective interests and experience of disadvantaged groups are no more than a
backdrop for individual complaints. n116 The individual complaint model pulls us away from systemic
and structural understandings of, and responses to, discriminatory harassment.
Against this backdrop of arguably inadequate enforcement of anti-discrimination, including anti-harassment, law in the workplace, how should we view a legislative prohibition against status-blind harassment? How might discriminatory and non-discriminatory harassment law relate to
one another? Obviously, it is not a zero-sum game in the sense that we must choose only one form
of harassment to address. Rather, what can be learned from the problems associated with enforcing
anti-discrimination law in the workplace?
First, sexual harassment and other forms of discriminatory harassment are generally characterized as a sub-set of psychological harassment, both formally in legislation and informally in popular discussion of the law. The official interpretation guide to Quebec's psychological harassment law
makes it clear that psychological harassment includes sexual harassment. n117 The proposed federal
bill, based as it was on the Quebec law, would have taken the same approach. At a popular level,
psychological harassment laws are often promoted as a means to "treat workplace bullying the same
as sexual or racial harassment" [emphasis added]. n118 At one level, it is appropriate to understand
discriminatory harassment as a particular form of psychological harassment. Rosa Ehrenreich has
described the relationship this way:

imagine two concentric circles, one wholly contained by the other. Label the outside circle "actions
that cause dignitary harm" and label the inside circle "discriminatory actions." In some sense, all
discriminatory actions involve the infliction of dignitary harms, making discrimination a subset of
dignitary harm However, all actions that cause dignitary harm are not discriminatory. n119
The new Quebec law seems to get this relationship right. Dignitary harm is a fundamental element
of the definition of [*448] psychological harassment. In addition, the Charter of Human Rights
and Freedoms still provides a remedy for discriminatory harassment in the workplace.

Yet at another level, much of the literature on bullying and psychological harassment contains
the implicit or explicit assumption that sexual harassment is no longer a problem or, at least, is
much less of a problem than workplace bullying. For example, a recent article on psychological harassment and workplace stress contained in the newsletter of Quebec's federation of public sector
unions stated that "sexual harassment has virtually disappeared from workplaces." n120 One American
legal commentator has suggested:

Privacy invaders and bullies are the current hobgoblins of the employment world. That is not to say
that discriminators, the workplace demons of the last century, have been exorcized. However, a significant segment of society believes that forty years of powerful legal intervention has abated virulent workplace discrimination against African Americans, women, and others. Now, some attention
has shifted to status-neutral (color-blind, sex-blind, etc.) initiatives to make the workplace more civil for all workers, a place where the relatively powerful do not bully, invade the privacy of, and otherwise inflict dignitary harm on the relatively powerless. n121
It may be accurate that the most "virulent" discriminatory harassment is being addressed by existing laws, but the evidence does not seem to back up a perception that, for example, sexual harassment, is no longer a problem. n122 Research indicates that sexual harassment, like sexual assault, is
significantly under-reported n123 and that there are substantial psychic and practical barriers that prevent targets of sexual harassment and other forms of sex discrimination in the workplace from
coming forward. n124
[*449] The assumption that sexual harassment and other forms of discriminatory harassment
in the workplace are on the decline may relate to the tendency to view harassment as individual pathological behavior and to understand sexual harassment as about sexual content in the workplace,
rather than about sexism. Human rights tribunals and labor arbitrators in sexual harassment cases
tend to relegate systemic factors to the background, focusing on the overt sexual or racist conduct in
the abstract. n125 Since psychological harassment is explicitly status-blind, it may be even more difficult to locate and address the roots of, and structural support for, such harassment.
If we conceptually subsume discriminatory harassment within the legal regime to address psychological harassment or bullying - whether officially through law or more informally through popular understanding - we may lose sight altogether of the more subtle and insidious ways that harassment is linked to discrimination and structural inequality in workplaces. A recent qualitative
study n126 of reported bullying incidents in the British civil service found that judgments about inappropriate gender conduct and pressure to conform to gendered norms of behavior actually figured
prominently in the cases. For example, one woman faced harassment from her supervisor because
she was not sufficiently feminine and compliant. The study's author concluded that the research
"problematised the absence of gender analysis in the current workplace bullying discourse." Some
harassment in the workplace may be simple interpersonal hostility, and the ostracism of some
workers may be a purely individualistic kind of "ganging up" on a co-worker. We simply do not
know and perhaps are not concerned because under a status-blind regime, targets of harassment
ought to be entitled to a remedy. However, if the harassment is more subtly gendered or linked to
broader systemic features of the workplace, any remedy [*450] aimed at prevention will miss the
mark. n127 Without the first task of identifying and naming discrimination, we have no hope of working to eradicate it.

Much of the psychological and management literature on workplace bullying tends to view it as
the aberrant behavior of individuals. For example, Namie describes workplace bullying as being
"driven by perpetrators' need to control another individual, often undermining legitimate business
interests in the process." n128 In the debate, literature, and legislative responses to "schoolyard bullying," we see a similar phenomenon. Nan Stein has described a tendency to "psycho-pathologize"
behaviors that may have structural or systemic sources or connections. n129 She suggests that the
psychological literature on schoolyard bullying would benefit from a more broad-based approach
that considers insights from other disciplines such as feminist legal theory, sociology, education,
and anthropology. n130
Stein's main contention - and one that is worth examining in the workplace bullying context - is
that "'bullying' became a euphemism for all sorts of behaviours that school officials did not want to
name, like racism, homophobia, sexism, or hate crimes." n131 Bullying is a gender-and race-neutral
term that, in Stein's view, tends to shift attention away from larger struggles and that is
over-inclusive at both ends of the severity spectrum. Particularly when accompanied by a "zero tolerance" policy, as it often is in the school setting, the "bullying" label may be applied to relatively
insignificant behaviors like "making faces," n132 as well as to serious, already illegal behavior such as
discrimination and even sexual or other assaults. In Canada, the Ontario Human Rights Commission
has expressed concern about the way that anti-bullying legislation in schools may have a discriminatory effect on racialized students and students with [*451] disabilities. n133 While the analogy
between school bullying and workplace bullying should not be taken too far, it is worth considering
the possibility that it may simply be easier for harassed workers to name bullying rather than discrimination.
It also may be easier for employers to ignore the discriminatory context of some harassment
when the bullying (or "psychological harassment") label can be applied with fewer implications for
systemic inquiry. Shultz' work on sexual harassment law and its "sanitizing" effect on American
workplaces raises the possibility that psychological harassment law may be used to further sanitize
workplaces. n134 Since the law is essentially about basic decency and human dignity, might it pose an
even greater risk of being used to enforce a "civility code"? In the context of proposing a status-blind common law tort, Rosa Ehrenreich has rejected the civility code objection as "overblown,"
noting that courts are often required to interpret potentially broad language and, in fact, tend to be
cautious and conservative rather than generous in their interpretation. n135 However, she concedes
that some employers may "have an incentive to simply fire workers who behave in ambiguous or
borderline ways," n136 but concludes that providing a remedy for the many legitimate cases of harmful workplace harassment is worth this risk. Again, it is important to keep the legal context in mind.
For example, the concern about overzealous enforcement may have more force in the United States
(in light of the employment-at-will doctrine), than it does in Quebec where workers have a right to
reinstatement for unjust dismissal and are much more likely to be represented by a union.
There is also a danger that employers who wish to avoid liability for psychological harassment
may engage in greater surveillance of workers. Of course, this possibility exists with other forms of
employer liability, such as that under human rights law and occupational health and safety law.
However, since there is at least a perception that only a fine line separates conduct amounting to
psychological harassment and "regular" employer prerogative, [*452] decision-making, and discipline, n137 the concern may have more force in this context. In fact, there is a significant emphasis
on corporate security in the popular literature on bullying and aggression in the workplace. n138 Sur-

veillance also has been a key plank in the platform to address schoolyard bullying. n139 For workers
without union representation, the possibility of increased surveillance may be more acute.
VII. Conclusion: Some Thoughts on the Way Forward
It is worth remembering that Quebec is a civil law jurisdiction, with a particular social and political
history, and a relatively robust labor movement. The form of its response to workplace harassment
may not "fit" elsewhere. In both the United States and Canada, it has been argued that a reinvigorated common law of employment may be the way to deal with workplace harassment, as well as
other forms of employee abuse in the workplace, such as electronic monitoring and genetic discrimination. n140 William Corbett suggests that it is difficult to craft legislation to effectively address
these problems and that the common law is more flexible and better-suited to meet these new challenges. n141 Denise Reaume argues that the common law is preferable as a "bottom-up" rather than
"top-down" approach since it relies on a slower process of norm creation to address newly identified
harms. n142 In addition, the common law does not provide a "concrete target" for opponents of such
developments. n143 It is possible that Canadian common law jurisdictions (i.e., those outside Quebec),
may see greater use of the common law to combat harassment. However, the prospects for a
broad-based common law approach are [*453] muted by the fact that the Supreme Court of Canada has refused recently to recognize a general common law duty of employers to treat employees
fairly. n144 The reality is that different legal regimes to address workplace harassment may better fit
different socio-legal contexts.
Psychological harassment laws, like the one recently passed in Quebec, fill a significant gap in
the law and provide a much-needed remedy for some harassed workers who have had no legal option but to suffer in silence. However, we should not be naive about the prospects of an individual
complaints model (whether based in a statute or the common law) eradicating workplace harassment, particularly when it is located in a context that includes, for example, persistent occupational
sex segregation, trends toward deregulation of labor markets, and an increase in precarious work.
Sheppard says of the individual complaints process in sexual harassment that while "it is a necessary and important source of legal redress, it does not provide a forum that encourages challenges
to, debate about, or ultimately the transformation of institutionalized sources of domination... it is
important to develop proactive strategies that go beyond the individual complaints approach." n145
The range of conduct included within most definitions of bullying or workplace harassment is
so broad that it is simply unrealistic to expect that there is one way to deal with the problem. We
need, as Rosa Ehrenreich has urged, a truly pluralistic understanding of workplace harassment that
avoids the problem of workers attempting to "shoehorn" all harassment claims into the discrimination paradigm, n146 while also preserving a place in the law for a rigorous analysis of structural inequality and the forms of harassment that are linked to that inequality. The call for legislative or
common law remedies for status-blind harassment presents an opportunity to consider the strengths
and shortcomings of existing discriminatory harassment law and to look beyond the formal bounds
of the law to the structure of our workplaces and economies, as well as the social actors who will
act upon and influence legal rules aimed at addressing the harassment of workers.
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